
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO:  PFA/GA/798/99/JM 

In the complaint between: 

 

CECIL OSWALD KERR-PHILLIPS Complainant 
 

and  

 

PREMIER RETIREMENT FUND  Respondent 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint lodged in terms of section 30A of the Pension Funds Act of 1956.  

The complaint relates to the complainant’s alleged entitlement to share in the surplus 

assets of the respondent at the date of his withdrawal from the fund.   

 

2. No hearing has been held in this matter and in determining the complaint I have relied 

exclusively on the written submissions of the parties together with the documentary 

evidence furnished by them. The fund in preparing its submissions has been 

represented by Ms Gail Le Grellier of Edward Nathan and Friedland Inc.   

 

3. The complainant is Cecil Oswald Kerr-Phillips a former member of the respondent, 

previously employed by various companies in the Premier Group Limited.  For the 

period between May 1978 until the termination of his employment on 30 April 1993, he 

was employed in various capacities as an internal auditor, financial controller, 

company secretary and ultimately group treasurer.   

 

4. Throughout his employment the complainant was a member of the respondent which 

was a defined benefit fund until 30 June 1992 when it converted to a defined 
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contribution fund.   

 

5. Although the complainant was entitled to retire on 30 April 1993, he elected to regard 

his withdrawal from the fund as a resignation for specific tax reasons.  At the date of 

his resignation the complainant was paid a withdrawal benefit in the amount of 

R576,964.00.   

 

6. Subsequent to his resignation, the complainant continued to render services to the 

Premier Group in “a post retirement position”. During 1998, it came to his notice that 

there was a substantial surplus in the fund.  This gave rise to his complaint which he 

summarizes in his own words as follows: 

 
The complainant is certain that he has been deprived of a pro rata share of a R264 341 000 surplus 

which was unallocated to members in the Premier Retirement Fund on 28 February 1993....  

 

7. On this basis he avers that he was in fact short paid when he received his withdrawal 

benefit after the termination of his employment on 30 April 1993.  He calculates the 

short payment as an amount of R266,568.00 plus interest at the rate of 15.5% per 

annum from the date the amount became due, the 30th April 1993, up to 31 July 1999 

amounting to R407,152.00.  The two amounts total R673,720.00 and he demands 

payment of this amount.   

 

8. In his particulars of complaint, the complainant is quite specific as to the nature of the 

complaint.  He states that the complaint against the respondent is “one of short 

payment of benefits to the complainant by the respondent when the complainant 

withdrew from the Premier Retirement Fund on 30 April 1993”. 

 

9. He bases his complaint on a holistic overview of the rules.  First of all he argues that 

there are no provisions in the rules which provide: 

 



 Page 3 
 

“a) the trustees, at their sole discretion, may deal with a surplus disclosed as the result of an 

actuarial valuation; 

b) fund surpluses do not belong to the members of the fund; 

c) members are not given knowledge of the existence of unallocated surpluses in the fund,  

except at the discretion of trustees, should the trustees decide to inform members; 

d) the members do not have a vested right to a pro rata share of unallocated surpluses; 

e) the employer has any proprietorial rights over the fund surplus; 

f) an unallocated fund surplus can be established on an ongoing or long term basis, or even 

permanently, in which members may only participate depending on the bounty of the 

Actuary or the trustees; 

g) the trustees may influence or prejudice the financial results of the fund, or its growth 

calculations from time to time, by valuing investments at original cost right up until 1994 and 

then revaluing the investments by some R300,000,000.00 upwards in 1994 by increasing 

the fund surplus in 1994 by a like amount,…  

h) the Actuary may value a member’s withdrawal entitlement without taking into account in his 

valuation the unallocated fund surplus; and 

i) the Actuary, insetting the fund’s growth percentage from time to time, can set a percentage 

entirely at his own discretion based upon his own professional beliefs or what he perceives 

the market trends to be, or whether other factors can be allowed to influence the basis on 

which he determined the fund’s growth at any one time.” 

 

10. As shall appear more fully below, the fact that the rules may not explicitly deal with 

these matters, a proposition in itself not entirely true, doe not automatically lead to the 

conclusion that the members have a right to share in the surplus. The complainant 

also points to certain provisions in the rules whereby the actuary has a discretion to 

determine certain amounts and seems to suggest that this ought to be construed to 

give additional rights to members.  His reasoning in this regard is difficult to 

understand. 

 

11. The complainant finally submits that had he remained in the fund as a member up until 

the time of the fund’s liquidation, he and the rest of the fund members would have 

shared in the fund surplus along with the pensioners.  He believes that he should not 

be penalized for withdrawing earlier and that he is entitled to a pro rata share of the 
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surplus at the time of his withdrawal.  This he describes as the substance of his 

complaint - not only that he was so penalized, but also the fact that he was kept in 

ignorance of the fact that “monies were due to him”.  

 

12. On this basis he seeks an order directing the respondent to pay him an amount of 

R673,720.00 plus interest from 1 August 1999 at 15.5% per annum to the date of 

payment. 

 

13. In addition he demands that the respondent obtain and provide him at the 

respondent’s cost without any delay, the following information: 

 

• The total value of all of the Members Shares in the Share Account at the 30th of April 1993, also 

detailing the amount of the investment reserve, the value of the Complainant’s share and an 

indication whether these amounts are included in the said total value or not. 

 

• The closing balance at the 30th April 1993 of the Pension Account comprising the total 

Pensioners’ actuarial interest of all pensioners at that date, also detailing the amount of the 

investment reserve and whether this reserve is included in the closing balance or not. 

 

• As at the 30th April 1993 in respect of the Reserve Account::- 

 

• The amount of the investment reserve which absorbs fluctuations in the market value of 

the fund’s investments. 

 

• The amount of the risk reserve to absorb the impact of an adverse experience in the risk 

benefits not reinsured in terms of Rule 9.3. 

 

• The amount of the reserve to absorb strains caused by erroneous data and other 

unforeseen contingencies. 

 

• The amount of the employer protection reserve in full. 
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• The amount of unallocated surpluses. 

 

• All the discoveries asked for in 4.2.1 above, but as at 31 July 1999. 

 

• Any additional information which could be useful in calculating short payment of withdrawal 

benefits to the Complainant on 30 April 1993. 

 

• Details of the amounts at each year-end of the total amount of the Employer’s contribution holiday 

from the 1 March 1995 up to date. 

 

• The Respondent shall give an undertaking to the Complainant that the copies of a consolidation 

of the Premier Retirement Fund Rules annotated at the foot of each page “1997-07-07 Retirement 

Rules” and numbering 56 pages including Annexures A, B and C, see Annexure “B(2)”, are the 

present valid rules of the fund and there are no further rules, which should be made available to 

the Complainant, that the Complainant be given a copy of these further rules forthwith. 

 

• The Respondent shall give an undertaking to the Complainant that the copies of a consolidation 

of the Premier Retirement Fund Rules annotated at the foot of each page “1994-02-16” 

numbering 58 pages including Annexures A and B, see Annexure “B(1)”, are the rules effectively 

valid on 28 February 1993, except that from that date, certain amendments, duly annotated with 

the date of amendment, record changes that took place subsequently after 28 February 1993 up 

to 16 February 1994. 

 

• Details of the exact Rules of the fund that the Respondent relies upon to effect both the 

restructuring that the Respondent proposes and the distribution of the surplus as set out in the 

Respondent’s letter dated 3 May 1999 addressed to “Dear member/pensioner”, attached hereto 

and marked Annexure “A(3)”. 

 

14. Besides all this the complainant further requests the following relief: 

 

• Alternatively to 4.2.1, the Adjudicator orders the Respondent to provide to the Complainant such 

documents which the Adjudicator deems necessary for the calculation of the amount due to the 

Complainant. 
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• That the Adjudicator notifies the Registrar of Pension Funds that the Complainant has filed a 

complaint with the Adjudicator and that in the interim no approval is to be given by the Registrar 

to the Respondent for the amendment o f any rule of the Respondent, or that the Adjudicator 

allow such further or alternative relief which in the Adjudicator’s opinion is appropriate to prevent 

the causing of prejudice to the Complainant during the adjudication of his claim or to the outcome 

of the claim adjudication. 

 

• That if any proposed amendment arising out of the present process is or has been submitted to 

the Registrar by the Respondent, that the Adjudicator requires of the Registrar that the 

Complainant be notified of the content of the proposed amendment in order that the complaint 

may make representations to the Registrar before approval of the proposed amendment is given 

to the Respondent, should objection by the Complainant be necessary. 

 

• That if any amendment of the Rules of the Premier Retirement Fund, as attached in Annexure 

“B(2)”, has been approved by the ‘Registrar since the 7 July 1997 up to date, the Registrar is 

requested to discover this to the Complainant as expeditiously as possible. 

 

15. In correspondence lodged with this office subsequent to the complaint and the 

respondent’s reply, the complainant introduces a number of new issues.  These are 

too numerous to canvass.  In any event, for reasons which shall become apparent it is 

unnecessary to do so.  Nevertheless, the respondent’s attorneys in a letter dated 18 

April 2000 usefully summarize the additional claims and issues raised by the 

subsequent correspondence as: 

 

• A claim based on the prejudice to the complainant at being taxed on the award to be made in this 

matter at the marginal tax rate of 45% instead of the 17% rates which applied to the complainant 

for the taxation of his original withdrawal benefits. 
 

• The fact that the situation in which the complainant finds himself, being a withdrawing member, 

equates exactly with a member of FAWU who withdrew from the respondent to become a 

member of a negotiated provident fund. 
 

• The complainant has also requested voluminous amounts of information which the respondent 
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has provided to him, expect for the minutes of the trustee meetings.  This information includes the 

Brenner Report, the agreement between FAWU and Premier Food industries, the agreement 

between the Premier Retirement Fund and the Premier Foods Provident Fund, the current rules 

and all amendments to those rules and the old defined benefit rules. 
 

• The complainant has, in his most recent correspondence asked that the Adjudicator make an 

order that the minutes of ALL trustee meetings since 1992 to date be provided to him. 
 

16. The respondent’s reply to the complaint is simple, straightforward and entirely 

predictable.  In the first instance, it argues that the principal complaint concerning the 

alleged shortfall and payment has prescribed.  The matter is regulated by section 30I 

of the Pension Funds Act of 1956 which provides as follows: 

 
(1) The Adjudicator shall not investigate a complaint if the act or omission to which it relates 

occurred more than three years before the date on which the complaint is received by him or 

her in writing. 

 

(2) If the complainant was unaware of the occurrence of the act or omission contemplated in 

subsection (1), the period of three years shall commence on the date on which the complainant 

became aware or ought reasonably to have become aware of such occurrence, whichever 

occurs first. 

 

(3) The Adjudicator may on good cause shown or of his or her own motion 

 

(a) either before or after expiry of any period prescribed by this Chapter, extend such period; 

(b) condone non-compliance with any time limit prescribed by this Chapter. 

 
 

17. The act or omission to which the complaint relates is the non-payment of the portion of 

the surplus to the complainant at the date of his withdrawal from the fund, being 30 

April 1993.  The complaint was lodged with this office on 20 August 1999 almost six 

and a half years after the act or omission to which the complaint relates. The 

complainant has not shown good cause as to why the prescription period should be 
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extended.  Nor, with regard to the merits of the complaint, is there any reason for 

doing so.  

 

18. The rule governing the complainants exit from the pension fund would appear either to 

be rule 7, the withdrawal benefit rule, or rule 4.1 the normal retirement rule.  I shall 

repeat them both for convenience. Rule 7.1(1) provides: 

 
If a Member leaves Service prior to his Normal Retirement date and is not entitled to benefits under 

any other Rule, an amount equal to the Member’s Accumulated Contributions shall be paid to him. 

 

PLUS 

 

An additional amount, equal to a percentage of the difference between the Member’s Accumulated 

Contributions and the Member’s Share.  Such percentage is calculated as S x 100/120, where: 

 

S  = Total number of completed months of Service, subject to a maximum of 120. 

 

Provided that a Member: 

 

who is aged at least 55 years at the date of leaving Service  or 

who, due to a reduction or reorganisation of staff is retrenched by the Employer or 

whose service is terminated due to the sale of an Employer 

 

shall be granted his Member’s Share regardless of the period of Service which he has completed. 

 

19. Rule 4.1 provides: 

 
If a Member retires from Service on his Normal Retirement Date, he shall receive a Pension vesting 

on the following day secured by his Member’s Share at the date less the amount of any commutation 

paid in terms of Rule 4.5, based on a conversion factor applicable to his Normal Retirement Age, as 

determined by the Actuary. 

 

20. Both benefits are based upon the member’s share.  The items constituting the 

member’s share are set out in rule 2.2(1)(a) and comprise the following: 
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(i) an opening balance comprising the Member’s actuarial interest in the Fund as at the Conversion 

Date (if any), determined by the Actuary after taking into account the benefit structure and the 

method of operation of the Fund that existed prior to that date; 

 

(ii) the Member’s contributions in terms of Rule 8.1; 

 

(iii) the Employer contributions on behalf of the Member in terms of Rule 8.2(1)(a); 

 

(iv) transfer values received in respect of a Member in terms of Rule 9.8(1); 

 

(v) investment earnings transferred from the Reserve Account from time to time at a rate to be 

determined by the Trustees after consultation with the Actuary.  Such investment earnings shall 

be based on the investment yield achieved by the Fund during the period for which the said 

earnings are credited to the Member’s Share Account; provided that where the Fund has 

granted a loan to the Member as contemplated in Section 19(5) of the Act, interest on that part 

of the Member’s Share represented by the outstanding amount of such loan from time to time 

shall be taken as being equal to the amount paid by way of interest to the Fund by the Member 

in respect of such loan; 

 

(vi) ad hoc bonuses as determined by the Actuary based upon distributable valuation profits in 

terms of Rule 10.8(4); 

 

(vii) special transfers from the Reserve Account in terms of Rule 8.2(3). 

 

21. None of these rules envisage the allocation of a portion of the surplus to a member on 

the point of withdrawal.  The rules are quite explicit in limiting the benefit to the 

member share.  Surplus allocations are possible in terms of the rules but are at the 

discretion of the Trustees after consultation with the actuary. 

 

22. Rule 10.8(4) allows for the allocation of surplus assets to various accounts. The rule 

provides as follows: 

 
If the valuation reveals a surplus, and the Actuary agrees, such surplus shall be allocated to the 
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various accounts in such proportions and in such manner as decided upon by the Trustees after 

consultation with the Actuary, to be utilised in terms thereof to increase the benefits supported by 

such accounts.  If the valuation reveals a shortfall, the Trustees shall cause such shortfall to be 

eliminated as recommended by the Actuary, subject to the provisions of Rule 8.2(1)(c). 

 

23. Rule 10.8(4) therefore grants the trustees after consultation with the actuary a 

discretion to increase benefits in the event of a surplus.  This is a standard rule 

allowing for the increase of benefits in favourable circumstances.  The rule certainly 

does not compel the trustees to allocate the surplus assets to the member’s share but 

is merely an empowering and authorizing provision.  At the time the complainant 

voluntarily resigned, there had been no allocation of the surplus to the member share 

accounts in terms of rule 10.8(4). 

 

24. Rule 8.2(3) allows the trustees at the request of the employer to make special 

transfers from the Employer’s Protection Reserve to the Members’ Shares as a means 

of reducing the employer contribution rate.  Such transfers, if any, would be set-off 

against employer contributions and would not operate to enhance the Members’ 

Share. 

 

25. It would appear to be common cause that at the date the complainant retired he was 

paid the benefit payable in terms of rule 7. 

 

26. The complainant has advanced no compelling legal argument in support of his claim to 

a legal entitlement to the surplus.  The fact that the rules do not provide explicitly that 

the surpluses do not belong to the members, does not mean that they do belong to 

them.  Section 5 of the Pension Funds Act provides that the assets of the pension fund 

belong to the fund.  They do not belong to the members, nor do they belong to the 

employer.  The complainant has no rights to the assets of the respondent.  The 

complainant’s rights are determined with reference to the rules and the only right which 

he has is to the benefits provided for in terms of the rules.  The benefit to which he 

was entitled was his member’s share which was paid to him at the date of withdrawal. 
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27. These principles have been repeatedly enunciated in the determinations of this office 

and now have been clearly formulated and pronounced upon authoritatively by the 

Supreme Court of Appeal in Tek Corporation Provident Fund & Others v Lorentz 1999 

(4) SA 884 (SCA) where Marais JA @ 895 E made the following observations: 

 
Once a surplus arises it is ipso facto an integral component of the fund.  Unless the employer can 

point to a relevant rule of the fund or statutory enactment or principle of the common law which 

confers such entitlement or empowers the trustees to use the surplus for its benefit, the employer 

has no right in law to the surplus. 

 

28. Similar principles apply in relation to a member or former member’s claim.  In the 

absence of any rule to that effect, members and former members have no entitlement 

to a share in the surplus in an ongoing situation.  At most, the active members have a 

right to be properly considered for an increase in benefits in terms of rule 10.8(4).  

Insofar as the complainant is not a member of the fund, he may have no claim 

whatsoever.  Rule 3.2 provides: 

 
No member may withdraw from the fund while he remains in service; and his membership shall 

cease upon termination of his service, unless otherwise provided for in these rules. 

 

Hence, the complainant’s membership terminated once he resigned. Such an 

interpretation is consistent with the definition of a member in the Pension Funds Act of 

1956 which in general terms provides that a member includes a member or former 

member of the fund, but does not include any such member or former member or 

person who has received all the benefits which may be due to him from the fund and 

whose membership has thereafter been terminated in accordance with the rules of the 

fund.  The complainant has received the benefits that were due to him in terms of the 

rules and likewise his membership of the fund was terminated.  Thus, he does not 

have the right to be considered for an increase in benefits in terms of rule10.8(4).  

Thus, his claim for R673,270.00 plus interest at 15.5% is totally without merit and 
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there can be no justification for extending the prescription period in respect of this 

complaint. 
  

29. Furthermore, the complainant neither alleges nor makes out a case that the transfer 

value he received when transferring from the defined benefit fund was in any way 

deficient or contrary to his legal entitlement.  There is a commonly held view that many 

members and former members of pension funds have transferred from defined benefit 

funds to defined contribution funds, with transfer values which were unreasonable, 

inequitable and failed to meet reasonable benefit expectations.  This may be true in 

some instances, but in many cases it is not.  When inequitable transfer values have 

been paid this usually resulted in substantial surpluses being left behind in the defined 

benefit fund for the benefit of the handful of remaining members and the employer.  

Such arrangements raise difficult questions of equity and legitimacy, and where boards 

of management act improperly or irrationally in this regard there may be room for 

judicial intervention, provided a proper case is made out on the evidence and in law. 

But, even in such an event, one must recognize that Parliament appears to have 

consciously avoided bestowing an equitable jurisdiction upon this office and the 

possibilities for remedial relief are probably limited.  A legislative solution is urgently 

required.  But, as stated, the complainant makes no such claim in this matter. 

 

30. Likewise, the complainant’s claims for information are also without merit.  The 

complainant at best is entitled to information which he reasonably requires for the 

purpose of exercising or protecting his rights.  First of all, as explained, it is more than 

doubtful whether he has any antecedent right to share in the surplus, but even if he 

did, it is questionable whether he requires the information he seeks for the purpose of 

exercising or protecting those rights. From the complaint, it is not clear which rights the 

complainant seeks to exercise or protect and in respect of which he requires 

information.  He makes out little case in this regard.  He simply demands the 

information as if his rights to it were absolute and unconditional.  
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31. In determining whether information is reasonably required for the exercise or 

protection of antecedent rights, a balance needs to be struck between the rights and 

interests of the complainant and the concerns of practical and administrative 

convenience, including cost, facing the pension fund.  The complainant has had 

access to the valuation reports, financial statements and the rules and this would seem 

to me to be sufficient for the purpose of determining his entitlement.  His other claims 

for information are predicated on the false premise that he has some unqualified 

entitlement to share in the reserves of the fund.  While it is correct that the members of 

a fund on liquidation would be entitled to share in the reserves, no such right exists in 

an ongoing situation.  Had the complainant remained a pensioner of the fund, instead 

of taking his withdrawal benefit and outsourcing it, he would have been entitled to a 

part of the surplus assets or reserves in the event of a liquidation of the respondent, or 

to be considered for an increase at the discretion of the trustees. However, this is not 

the situation which prevails in this instance.  Accordingly, absent any antecedent right 

there can be no justification for the grant of additional information other than that 

provided in section 35 of the Act, which the complainant has already received. 

Moreover, the balance of convenience favours the respondent. According to the 

respondent, the disclosures requested by the complainant, would have the effect of 

requiring an interim valuation of the respondent at the dates identified by the 

complainant.  This would obviously have significant cost implications and would 

prejudice the existing members, who ultimately would have to bear the cost. 

 

32. As for the additional matters raised in the correspondence filed subsequent to the 

lodging of the complaint, insofar as these deal with information, the same 

considerations discussed above apply.  Regarding those which introduce new causes 

of action, the complainant has not complied with the jurisdictional requirements of 

section 30A(1), and hence I have no jurisdiction to determine them. 

 

33. For the above reasons, all of the complainant’s complaints fall to be dismissed. 
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34. From documentary evidence submitted by the respondent it is evident that the trustees 

of the fund have taken decisions to distribute the surplus in the fund to identified 

stakeholders. These appear to have been taken after the lodging of the complaint.  

The complainant makes no challenge to the legitimacy or rationality of the trustees’ 

proposals.  There is no complaint concerning the complainant’s exclusion from the 

surplus distribution, and hence I am precluded from pronouncing upon the lawfulness 

or propriety of the trustees’ decision to distribute the surplus. 

 

35. The respondent has requested me to make a costs award against the complainant.  

As I have stated in previous determinations, I hesitate to make costs awards, but have 

cautioned that such will become an eventuality.  Complaints of the kind lodged by the 

complainant are fairly common.  Normally they are lodged by retired former senior 

employees of the participating employer, usually with financial knowledge and some 

insight into the fund.  Invariably they are predicated upon a false premise of an 

unqualified legal entitlement to share in the surplus.  A simple proposition is 

misunderstood, or frequently such members simply refuse to accept that the assets of 

the pension fund belong to the fund and not to the pensioners or the active members.  

This point has been made repeatedly by myself in public, in determinations and by the 

highest court in the country.  Nevertheless, complainants persist in making complaints 

premised on the false supposition that the assets of the fund belong to them.  This 

places an unreasonable burden on my office and the fund with the costs ultimately 

being borne by the members of the fund.  However, it needs to be emphasized that 

such naked demands differ from a legitimate claim that a transfer value on 

restructuring, or a decision to distribute surplus, was unreasonable or inequitable.  No 

such claim is made in this matter. 

 

36. The complaint in this instance is voluminous and is burdened by additional 

documentation and ongoing correspondence. It is evident that the complainant has 

advanced financial knowledge and insight into the workings of the pension fund. 

Careful consideration would have revealed to him that his complaint and his claim for 
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R673,720.00 plus interest was totally without foundation or justification.  Yet, he has 

persisted therein at a considerable cost to the fund and its members.  In such 

circumstances, I can find no justification for not applying the conventional principle that 

costs should follow success.  Accordingly, the fund shall be entitled to recover its 

costs. 

 

37. The order of this tribunal is as follows: 

 

37.1. The complainant’s complaints are dismissed. 

 

37.2. The complainant is ordered to pay the respondent’s costs on the highest       

        scale in the Magistrate’s Court. 

 

Dated at CAPE TOWN this 14th day of June 2000. 

 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 
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